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This is a post-judgnment marital matter invol ving, essentially,
the issue of whether either or both of the two children of the
marri age are emanci pated and, if so, as of what tinme. The nother,
def endant Florence S. Lee, a physician agai nst whoma support order
for both of the children had previously been entered, appeals on

| eave granted from two orders of the Famly Part entered on



July 15, 1996, declaring that the daughter of the marriage, Gta
Fili ppone, was unemancipated as of that date and would remain
unemanci pated unti|l graduation fromcollege or earlier term nation
of her college enroll nent. She al so appeals fromthe determ nation
that the son of the marriage, Ted Filippone, was not emanci pated
prior to June 1, 1995. The father, plaintiff Mark S. Filippone,
al so a physician, cross appeals fromthe declaration that the son
of the marriage, Ted Filippone, was emanci pated as of June 1, 1995.
Both parties also appeal from those provisions of the two orders
speci fying their own and the other's conti nued support, arrearages,
and counsel fee obligations as well as a provision requiring a
pl enary hearing to determne the nother's asserted entitlenent to
credit for support she paid for Ted while he was a resident at
Lazarus House, a community support facility. W affirmthe orders
insofar as they adjudicate the emanci pation issue respecting both
children, direct the nodification of the support provisions
consistent with this opinion, and remand for further proceedings.

W are constrained at the outset to note the procedural
irregularities attending the disposition of this matter in the
trial court. W have concluded fromour review of the record and
from the briefs and oral arguments on these appeals that these
procedural irregularities do not preclude our address of the nmerits
of the emanci pation issues for the reason that there is no dispute
of material fact raised by the notions in the trial court.
Nevert hel ess, these procedural irregularities are significant, have

potentially serious consequences in terns of the correct and



expedi ti ous disposition of litigation, and should not be repeated
in the future.

First, these serious emanci pati on di sputes were deci ded on the
papers pursuant to R_1:6-2(b) and (d) and R_5:5-4(a) despite the
request of both parties for oral argunent. R._ 5:5-4(a) provides in
pertinent part that "the court shall ordinarily grant requests for
oral argument on substantive and non-routine di scovery notions...."
This was obviously a substantive notion that the parties should

have been allowed to argue orally as a matter both of due process

and t he appearance of due process. See, e.d., Fusco v. Fusco, 186

N.J. Super. 321, 328-329 (App. Div. 1982). There was patently no

special or unusual circunstance here warranting the court's
di spensing with an entirely appropriate request for oral argunent
of a notion presunptively entitled to argunent on request. Conpare

Kozak v. Kozak, 280 N.J. Super. 272 (Ch. Dv. 1994) (request for

oral argunent of a substantive notion may be denied if the court is
satisfied that the notion is frivolous, repetitive, based on
unsubstantiated all egati ons and intended to harass).

We further note that in deciding these notions on the papers,
the judge, contrary to the mandate of R_1:7-4, gave no indication
at all of his reasons, either by an oral statenent on the record,
a letter of explanation, or a notation on the orders thensel ves.
We have repeatedly cautioned the trial court with respect to the
critical inportance of the obligation to provide findings and a
statenment of reasons both in terns of the trial and appellate

process. Litigants and their attorneys are entitled to know the
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factual and | egal basis of the court's determ nation, and they are
di sserved if the trial court fails in this obligation. Moreover,
the appellate court ordinarily cannot performits review function

in the absence of findings. See, e.qg., Curtis v. Finneran, 83 N_J.

563, 569-570 (1980); ltaliano v. Rudkin (Italiano), 294 N.J. Super.

502, 505 (App. Div. 1996); R bner v. Ribner, 290 N.J. Super. 66, 77

(App. Div. 1996); Salch v. Salch, 240 N.J. Super. 441, 443 (App.

Div. 1990); Matter of WII of Marinus, 201 N.J. Super. 329, 338-339

(App. Div. 1985), certif. denied, 101 N.J. 332 (1985). It is only

because the emanci pation i ssues rai sed on this appeal involve only
guestions of law in the context of undisputed facts that we are
able to proceed to disposition wthout burdening the parties and
the court system with the remand that would otherw se be
necessary.’'

There is yet another anomaly we nust address. The
emanci pati on deci sions nmade here resulted fromthe father's notion
to enforce the nother's adjudicated support obligation and the
nother's cross notion to declare the children emanci pated. In
maki ng their respective notions, each party submtted a form of
order in accordance with R 1:6-2(a). Predictably, the two forns

contai ned contradi ctory and otherw se di sparate provisions. As we

"Wiile we are aware that there are a nunber of factual
di sputes between the parties raised by the disputatious
certifications, our review of the record satisfies us that none of
these disputes is material to the i ssues we here decide. Hence no
hearing as to themis required, see Fusco v. Fusco, 186 N.J. Super.
321 (App. Dv. 1982), and the mtters my be regarded as
appropriate for application of the summary judgnent techni que. See
Brill v. Guardian Life Ins. Co. of America, 142 N.J. 520 (1995).
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have noted, each of the parties prevailed to sone extent. One
chil d was decl ared emanci pat ed, the ot her not, and di screte support
and arrearage provisions flowed from each determ nation. Under
these circunstances, the appropriate way for the court to have
proceeded woul d have been to advise the parties of the totality of
its rulings with reasons therefor, and then directed one of the
parties, nost likely the one nost prevailing, to draft a single
conformng order nenorializing all of the dispositions. VWhat
happened here is that the judge, with substantial interlineations,
added paragraphs, and crossings out, signed both the orders
submtted to himwith the notions. The result is a pair of orders
difficult to read and refer to, to sone extent inconsistent in
decretal provision, and providing a poor and potentially confusing
litigation record for now and the future. That too disserves the
interests of the parties and the appellate court and is a practice
t hat shoul d not be repeated.

We now address the emanci pation i ssues. W do so in |ight of
these well -settled principles. Emancipation of a child is reached
when the fundanental dependent relationship between parent and
child is concluded, the parent relinquishes the right to custody
and is relieved of the burden of support, and the child is no
| onger entitled to support. Emancipation may occur by reason of
the child s marriage, by court order, or by reaching an appropri ate
age, and although there is a presunption of emancipation at age
ei ghteen, that presunption is rebuttable. 1In the end the issue is

al ways fact-sensitive and the essential inquiry is whether the



child has noved "beyond the sphere of influence and responsibility
exerci sed by a parent and obtains an independent status of his or

her own." Bishop v. Bishop, 287 N.J. Super. 593, 598 (Ch. Dv.

1995) . See also Newburgh v. Arrigo, 88 N.J. 529, 543 (1982);

Witzman v. Weitzman, 228 N.J. Super. 346, 356 (App. Div. 1988),

certif. denied, 114 N J. 505 (1989); Quinn v. Johnson, 247 N.J.

Super. 572, 577 (Ch. Div. 1991).

These are Gta's circunstances. She was born in 1976, five
years before her parents' separation. Although she and her brother
Ted were initially in their nother's custody, they noved back with
their father in 1987, and the ensuing custody dispute between the
parents was resolved in 1989 by a consent order providing for joint
| egal custody with the father having primary residential custody
and t he not her having specified visitation privileges. 1n 1990, on
the father's application, an order was entered requiring the not her
to pay weekly child support in the anount of $175 for each child as
wel|l as forty-seven percent of their school and coll ege expenses
and unrei nbursed nedical bills. Gta was then in high school. She
conpl eted high school in a timely manner and then enrolled in St.
Peter's Col |l ege, which she still attends as a full-tine student.

The basis on which the nother clains that Gta i s emanci pat ed
despite what would otherw se appear to be a clear case of non-

emanci pati on under Newburgh v. Arrigo, supra, is the fact that in

1994, while in high school and living with her father, Gta becane
pregnant and gave birth to a child. She did not marry the father

of the child, who provides her with m nimal support for the baby.
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She continued to live at home, to attend high school and now
college, and to rely on parental support to neet her personal and
educational needs. The only question is whether the birth of a
child to an unmarried teenager who is still financially dependent
on her parents, who lives at honme, and who, in ternms of her age,
educational pursuits, and other circunstances would be patently
non- emanci pated, is rendered enmanci pated sinply by reason of the
birth of the child. Although the issue has not been considered in
a reported New Jersey case, other states that have addressed it are
unani nous in concluding that an otherw se unenmanci pated teenager
who i s otherw se dependent on parental support is not disqualified
fromreceiving it because she has beconme pregnant and elected to
give birth to a child as an unmarried nother. Her own not her hood
in these circunstances does not render her emanci pated. See, e.q.,

In re Marriage of Cday, 670 P.2d 31, 32 (Colo. Ct. App. 1983);

Doerrfeld v. Konz, 524 So.2d 1115, 1116-1117 (Fla. Dist. C. App.

1988); Hicks v. Fulton County Dept. of Famly and Children
Services, 270 S.E.2d 254, 255 (Ga. C. App. 1980); French v.
French, 599 S.W2d 40, 41 (Mb. C. App. 1980); Wil ff v. Wil ff, 500

N. W2d 845, 851 (Neb. 1993); Thonpson v. Thonpson, 405 N.Y.S. 2d

974, 975 (Fam C. 1978), aff'd, 419 N.Y.S.2d 239 (N.Y. App. Div.
1979); Giffinv. Giffin, 558 A.2d 75, 80 (Pa. Super. Ci. 1989),

appeal denied, 571 A 2d 383 (Pa. 1989). As these cases nmake cl ear,

the fact that a daughter in these circunstances is receiving sone
financial assistance, either public or fromthe father, for her

child or is working part-tinme to contribute to her and the child's



expenses while attending college is of no noment in the
emanci pati on determ nati on.

We are in full accord with the decisions of our sister states.
There is no question that the daughter of this marriage would be
unemanci pated but for the birth of her child. Her responsibility
for that child does not nmake her any |ess dependent as a coll ege
student living in her father's house. We therefore affirm the
decision of the trial court declaring that Gta wll remain
unemanci pated until conpletion or other termnation of her coll ege
educati on.

W add one further observation respecting Gta's non-
emanci pation. The nother relies on the provision of the Prevention
of Donestic Violence Act of 1991, N.J.S. A 2C 25-17 to -33, that
defines an emanci pated mnor as "a person who i s under 18 years of
age but ... has a child or is pregnant.” NJ.S A 2C 25-19d. W
regard that definition as entirely inapposite to the issues here.
The point of the definition is obviously to accord such persons the
right thenselves to seek protection under the Act. W are
confident that that is the limted purpose of the definition and
that it was not intended in any way to alter or abridge theretofore
est abl i shed common-1 aw and statutory rel ati onshi ps between parents
and chil dren.

Now as to Ted. Ted was a troubled early teenager. 1In 1991,
when he was fourteen years old, he ran away from hone, and after a
time took up residence in Lazarus House, a New York Cty boys

home. The father asserts that he provided for Ted's support while
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he there resided. In the fall of 1994, after conpleting his
G E.D., Ted enrolled at the John Jay College of Crimnal Justice.
Al t hough he passed the two pass-fail courses he took in the fal
senester, he failed all four courses he took in the spring senmester
and did not return to school in the fall 1996 senester. He
attenpted re-enrollnment for the spring of 1996 but w thdrew from
all his courses. In March or April 1996, Ted was stabbed by a
Lazarus House resident and sustained serious injuries, the extent
of which is in dispute. The father clains Ted is paralyzed,
wheel chair and crutch dependent, and permanently unable to work.
The not her asserts that he had a remarkabl e recovery and wal ks wi th
the aid of a cane.

Based on the foregoing facts, the nother took the position
that Ted was enanci pated when he took up residence at Lazarus
House, then relieving her of her support obligation. The father
clainms that Ted is still unemanci pated because of his now tota
dependency. The judge determ ned that Ted becane emanci pat ed upon
the conpletion of the spring 1995 John Jay senester when he had
failed all his courses and had no likely prospect of successfully
pur sui ng further higher education.

We reject the nother's contention that Ted becane emanci pat ed
at the age of fourteen by reason of his Lazarus House residence.
That circunstance is, in our view, patently insufficient to
overcomnme the presunption of non-emancipation prior to the age of
ei ghteen. Qur own courts have recogni zed that residence by a m nor

apart fromhis parents does not by itself result in emancipation.
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Quinn v. Johnson, 247 N.J. Super. 572, 577 (Ch. Div. 1991). O her

states have, even nore to the point, expressly held that a troubl ed
mnor's renoval from his parents' hone to a public or private
institutional alternative or even to the home of friends or
rel ati ves does not relieve the parents of their support obligation
during mnority provided the childis not entirely self-supporting.

See Inre Marriage of Donahoe, 448 N. E. 2d 1030, 1033 (IIl. App. Ct.

1983); Quillen v. Quillen, 659 N E.2d 566, 576 (Ind. C. App.
1995), vacated in part, adopted in part, 671 N.E. 2d 98 (I nd. 1996);

Bopp v. Bopp., 671 S.W2d 348, 350-351 (Mb. Ct. App. 1984); In re

Marriage of Bordner, 715 P.2d 436, 439 (Mont. 1986); Hildebrand v.

Hi | debrand, 477 N.W2d. 1, 5 (Neb. 1991); In re Ownens, 645 N E. 2d

130, 132 (OChio C. App. 1994); Trosky v. Mann, 581 A 2d 177, 178

(Pa. Super. Ct. 1990). W agree.

We are also satisfied that since Ted' s residence at Lazarus
House left him still unemanci pated, he continued in that status
whi l e he made an attenpt to pursue a coll ege education. Surely, as
the child of an adequately affluent professional famly, he could
reasonably assume that his parents woul d continue to support himif
he were able to do so successfully, and, in the circunstances, the
Newbur gh doctrine would require themto do so. However, Newburgh
does not require that |evel of support and concomtant deferred
emanci pation for a child unable to perform adequately in his
academ c program W are satisfied that Ted's failure to pass any
of his courses in the spring 1995 senester, reinforced by his

failure toreturn to school in the ensuing fall semester, virtually
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mandated the judge's conclusion that emancipation could be no
| onger deferred and that the parents should be relieved of the
support obligation as of the end of the 1994-1995 school year,
namely, the June 1, 1995, date fixed by the court.

The sole remaining question then as to Ted is whether his
incurring of a serious disability alnost a year after emanci pation

restored himto an unemanci pated status. |In Kruvant v. Kruvant,

100 N.J. Super. 107, 120 (App. Dv. 1968), we rejected that

proposition, and we see no reason to depart fromKruvant now. See

also Baldino v. Baldino, 241 N.J. Super. 414, 419 (Ch. Div. 1990).

Accordingly, we affirmthe trial court's determnation that
Ted was emanci pated on June 1, 1995, and that the nother's support
obligation ceased on that date.

Several additional issues remain. First, the court awarded
counsel fees to neither party, and both appeal fromthe denial of
their respective applications. |In the circunstances here, we see
no reason for an award of counsel fees to either. Their financia
situations are conparable and both have adequate incone and
resources to pay their own |awers. Not only is there no apparent
need here for a counsel fee award but there is also nothing to
suggest that the application of either was brought in bad faith,
particularly since New Jersey |aw afforded no clear holding as to
ei ther of the basic emancipation issues.

Si nce we have affirned both emanci pati on determ nati ons by the
trial judge, his orders respecting continued support for Gta and

arrearages owed for both Gta and Ted necessarily follow There
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is, however, one inconsistency that nust be corrected. Although
the judge fixed June 1, 1995, as the date of Ted's enmanci pati on, he
relieved the nother of the support obligation only as of
Septenber 1, 1995. This appears to be a scrivener's error since at
| east sonme of the emanci pation dates in the order had been stricken
out and witten over. W see no basis for inposing upon the nother
a support obligation for any period of tine after emancipation

Accordingly, we remand for nodification of the orders by
calculating the nother's arrearages consistent wwth a June 1, 1995,
support term nation date.

One material dispute did energe from the papers, and as to
that dispute the judge ordered a plenary hearing, resulting in the
orders entered being rendered interlocutory by their failure to
di spose of all issues and requiring the nother's notion for |eave
to appeal, which, as noted, we granted. That dispute concerns the
nother's claim that she should be relieved from the support
obligation for the period of Ted s residence in Lazarus House
during which, she cl ains, Ted was bei ng supported by ot hers, making
her contribution to the father superfluous. Neither party appeals
fromthat directive, and we wll not interfere with it.

To sunmari ze, we hold the following as to both the appeal and
the cross-appeal. First, the judge did not err in declining to
hol d an evidential hearing. Although he should have permtted oral
argunment on the notion and cross notion, his failure to do so is
not, in the circunstances here, reversible error. W affirmthe

determ nati ons respecting the date of Ted' s emanci pation and Gta's
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non- emanci pation and, with the noted correction that nust be made,
all financial obligations flowng fromthose determ nations. W
affirmthe order for plenary hearing.

We remand to the trial court for nodification of the orders
appealed from in order that defendant's support obligation be
termnated as of June 1, 1995. W also remand for the ordered
pl enary hearing. |In all other respects, the orders appeal ed and

cross-appeal ed fromare affirned.



